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New Tools for Health Care Decision Making in Colorado

During the spring of 2010, several new tools were added to the healthcare decision making toolbox in Colorado: The regulations governing the CPR (Cardiopulmonary resuscitation) directive were revised; in the Colorado Delegate Assembly, the Living Will Act was completely repealed and replaced, and a new bill passed to establish the Medical Orders for Scope of Treatment (MOST) process. Here is a summary of these new and improved tools for healthcare decision making in Colorado.

In March, the Colorado Board of Health adopted revised regulations governing the Colorado CPR directive, based on recommendations developed by a Colorado Department of Public Health and Environment multi-stakeholder taskforce. The revisions returned the regulations to the spirit and the letter of the law. Specifically, although the statute details certain requirements for the CPR directive form, including a physician’s signature, the statute allows a person to make a CPR directive “in any other manner.” Thus, the Colorado CPR Directive form printed on security paper (or “blue form”) is not the only valid form. In fact, the “blue form” will no longer be required. Instead, a template is available on the CDPHE Web site for use as-is or as a model (http://www.cdphe.state.co.us/em/Operations/CPRDirectives/template.pdf) .

Best practice still indicates that the template should be used or closely followed and a physician (and only physician) signature should be obtained. However, other facility-specific forms, other state forms, the Medical Orders for Scope of Treatment (see below), medical alert bracelets and necklaces, even “home-made” forms are acceptable and should be honored.  The fact that these forms may not have or require a physician’s signature does not make them any less valid. Faxes, photocopies, and scans are also valid and acceptable.
The revised regulations also emphasize that refusal of CPR does not mean refusal of other treatment or care. Patients with a CPR directive should always be provided with appropriate and available palliative care and transport, if desired, to a healthcare facility. 
Rules of revocation of the CPR directive have been clarified: The person to whom the CPR directive applies may revoke the directive at any time in any manner that clearly communicates his or her intentions. A healthcare agent—someone officially appointed to make healthcare decisions when the person can’t make them for him- or herself—of the person to whom the CPR directive applies may revoke a CPR directive only if the agent originally executed the form for that person. Other family members or bystanders have no authority to revoke a CPR directive.

The revised CPR regulations may be downloaded from the CDPHE Web site: http://www.cdphe.state.co.us/regulations/ems/101502AMDCPR.pdf. 
The Living Will Act (formally, the Colorado Medical Treatment Decision Act) was completely repealed and re-enacted with significant changes by the Colorado Delegate Assembly. The bill was crafted by the Colorado Bar Association Elder Law Section and sponsored by Representative Ellen Roberts and Senator Linda Newell. 
Persistent vegetative state (PVS) is now included as a condition under which the Living Will may take effect. The Living Will directs that life-sustaining treatment be withdrawn or withheld when the person is in terminal condition OR persistent vegetative state AND lacks decisional capacity—meaning cannot make or express health care decisions. As with "terminal condition," PVS must be certified by two physicians, and over a 48-hour period, "interested persons" (spouse, sibling, parents, adult children, close friends, partners, etc.) must be informed of the certification and impending withholding/withdrawal of life-sustaining treatment. If any of the interested persons wishes to challenge the validity of the Living Will, they may go to court to get an injunction and/or initiate guardianship proceedings. 

The Living Will form has been removed from the statute, as has its requirement that the person be “for a period of seven consecutive days, unconscious, comatose, or otherwise incompetent” prior to the withdrawal of treatment. 

The Living Will may now include additional medical directives or instructions for care following certification of terminal illness or PVS. The Living Will may be combined with a document appointing a healthcare agent, and the declarant may specifically grant to the healthcare agent the authority to override some or all of the instructions in the Living Will. This provision allows some flexibility to the agent to override instructions that, in unanticipated circumstances, actually work against the overall preferences and goals of the declarant. This does not constitute permission to the agent to change instructions with which he or she just disagrees. 
The Living Will may also include a list of persons to be notified and consulted prior to the removal of any life-sustaining treatment. These persons do not have any authority to override the decision, but may offer input to the physicians. 
As before, artificial nutrition and hydration (ANH) are not automatically included in the Living Will’s definition of “life-sustaining treatments” to be withdrawn or withheld, but separate statements as to whether ANH should be discontinued, continued for some period of time, or continued may be included in the document. In the revision, the restriction on these instructions of “if it [ANH] is the only procedure being provided" has been removed.
With these changes, the Living Will is now a much more flexible and broadly based document for expressing patient preferences for end-of-life treatment. However, it is still simply an expression of patient preferences, possibly made years in advance of any real healthcare crisis or life-threatening condition and likely without benefit of medical advice or discussion of the consequences of the choices. 

The Medical Orders for Scope of Treatment (MOST) offers a different process—contemporaneous with a patient’s serious health condition and in conversation with a healthcare provider. The MOST bill was put forward by the Colorado Advance Directives Consortium and sponsored by Representatives Ellen Roberts and Mike Merrifield and Senators Williams and Morse, among others.
The 1-page, 2-sided MOST form summarizes patient preferences in four areas of medical treatment which might be relevant to an emergency or end-of-life situation: CPR, scope of treatment, artificial nutrition/hydration, and antibiotics. Check-box choices are offered by which persons may refuse treatment, request full treatment, or specify limitations.
The MOST is intended for use by individuals who are in frequent contact with healthcare providers due to a chronic, serious, advanced, or terminal illness. 
When signed by a physician, advanced practice nurse, or physician’s assistant, this summary of patient preferences becomes “portable” medical orders which “travel” with the patient and are honored by any provider in any healthcare setting: by EMS at home, in the community or a nursing facility; in the ER; in the hospital; in rehab or long-term care. 
The portability of the form allows seamless documentation of treatment preferences and closes gaps as patients transfer from setting to setting or experience delays in access to providers. The latitude of authorized signers (physician/APN/PA) allows prompt documentation of preferences in rural regions or areas where physicians and healthcare services are scant. 
The original is brightly colored for easy identification, but photocopies, faxes, and electronic scans are also valid. A section on the back prompts patients and providers to regularly review, confirm, or update choices based on changing conditions.

The MOST does not replace advance directives. Living Wills or Medical Durable Powers of Attorney may contain instructions on issues not addressed in the MOST. The MOST form should be completed and updated to be consistent with any other advance directives. In case of any conflict between a person’s MOST form and his or her Living Will, for instance, the most recent document prevails. The MOST may be revoked at any time by the person or, if the person lacks capacity to make decisions, by his or her healthcare agent.
The form provides clarity and a certain amount of rigidity for EMS personnel, who can easily scan the form and know what treatments to offer to what degree, in confidence that the treatment preferences are recent, appropriate, and ordered by a medical professional. However, the MOST also provides clarity and a certain amount of flexibility for receiving physicians and facilities who may consult with patients or their healthcare agents to recommend revisions to the orders.

No individual will be obliged to complete a MOST. If a provider or facility objects to the MOST program or individual provisions on individual forms on moral or religious grounds, they must inform the patient of their objections, provide support and comfort care, and arrange for transfer to another facility or provider who will comply with the orders.
The MOST is based on the POLST, or Physician’s Orders for Life-Sustaining Treatment, which was pioneered in Oregon in the early 1990s, and in several varieties is now in use in 14 other states and in development in 24 more. Extensive research indicates that the Medical Orders for Scope of Treatment program greatly improves the incidence of advance care planning and adherence to expressed wishes. (See the POLST Web site, www.polst.org for references and research findings.)
The Living Will and MOST statutes go into effect on August 11, 2010. However, a great deal of work must be done to educate the provider community—EMS, Emergency departments, hospitals, nursing facilities to start—before the MOST program can really get underway. The Colorado Advance Directives Consortium is working with a number of other statewide organizations to coordinate an education campaign about the MOST. By the end of the summer 2010, the Consortium will have downloadable MOST forms, instruction booklets, and train-the-trainer programs available; more educational tools will be developed over time. It is essential that this education campaign be well underway before the MOST form is widely distributed or put into practice. For information on how the campaign is progressing or to offer assistance in the project, please contact the Consortium co-chairs: Dr. David Koets, dkoetsmd@q.com, or Jennifer Ballentine, Jennifer@irisproject.net, or visit the Consortium website: www.coloradoadvancedirectives.com.  
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